




Opcion, Año 35, Especial Nº 22 (2019):2899-2921
ISSN 1012-1587/ISSNe: 2477-9385

Legal Communication Of The Parties And An Unconcluded 
Contract. Qualification Problems Of Subjective Transaction 

Elements.

1Natalia Viktorovna Zaytseva

1PhD in Law, Assistant professor of the Legal Support of Market 
Economy Department, Institute of Public Administration and Civil 

Service, The Russian Presidential Academy of National Economy and 
Public Administration

zaytsevanv@gmail.com

Abstract: 
The article deals with the issues of constituent parts of legal relationship, 
as well as the concept of legal relationship as the basis of civil liability. 
The doctrine of counter execution, existing in English law - as the main 
evidence of the conclusion of the contract, the peculiarities of determin-
ing the moment of entry into force of the contract in the civil law of the 
Russian Federation, as well as the emergence of a legal phenomenon 
in the form of an unconcluded contract. Research objective: to define 
the concept of legal relationship as a mandatory condition for the entry 
into force of the contract, and the intersection of this concept with the 
concept of the contract to assess the possibility, if there is a legal rela-
tionship between the parties to the civil law relations of the contract by 
an unconcluded. Methods: General scientific methods: Interpretations, 
descriptions and comparisons, and privately applied scientific methods: 
Comparative legal, analytical and system analysis methods. Results: 
The conducted research showed that the renunciation of the subjective 
component of the legal relationship and the absence of mechanisms to 
correctly qualify the legal relationship of the parties led to the creation 
of such legal phenomena as an unconcluded contract, in the presence of 
an explicit expression of will of the parties to conclude it. Conclusions: 
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If the legal system leaves the issues of evaluation of will and expression of 
will only in the plane of judicial discretion, this in most cases will not con-
tribute to the effective legal regulation and creation of sustainable business 
rules. The exercise by the law of its functions is possible only through the 
establishment of clear mechanisms to qualify the conduct of the parties, 
and not only through a literal interpretation of the text of the contract, 
recorded on paper.
Keywords: legal relationship, counter execution, sufficiency and adequacy 
of counter execution, legal loyalty, concept and composition of the con-
tract, unconcluded contract.

Comunicación legal de las partes y un contrato incon-
cluso. Problemas de calificaciyn de elementos subje-
tivos de transacción.

Resumen: El artículo aborda los temas de las partes constitutivas de la 
relación legal, así como el concepto de relación legal como base de la re-
sponsabilidad civil. La doctrina de la contra ejecución, existente en la ley 
inglesa, como la evidencia principal de la conclusión del contrato, las pecu-
liaridades de determinar el momento de entrada en vigor del contrato en la 
ley civil de la Federación de Rusia, así como la aparición de Un fenómeno 
legal en la forma de un contrato no concluido. Objetivo de investigación: 
definir el concepto de relación legal como una condición obligatoria para 
la entrada en vigor del contrato, y la intersección de este concepto con el 
concepto del contrato para evaluar la posibilidad, si existe una relación 
legal entre las partes Las relaciones de derecho civil del contrato por un 
inconcluso. Métodos: Métodos científicos generales: Interpretaciones, de-
scripciones y comparaciones, y métodos científicos de aplicación privada: 
Métodos comparativos legales, analíticos y de análisis de sistemas. Re-
sultados: La investigación realizada mostró que la renuncia al componente 
subjetivo de la relación legal y la ausencia de mecanismos para calific-
ar correctamente la relación legal de las partes condujo a la creación de 
tales fenómenos legales como un contrato no concluido, en presencia de 
un acuerdo explícito. expresión de voluntad de las partes para concluirlo. 
Conclusiones: si el sistema legal deja las cuestiones de evaluación de la 
voluntad y la expresión de la voluntad solo en el plano de la discreción 
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judicial, esto en la mayoría de los casos no contribuirá a la regulación legal 
efectiva y la creación de reglas comerciales sostenibles. El ejercicio de sus 
funciones por la ley solo es posible mediante el establecimiento de mecan-
ismos claros para calificar la conducta de las partes, y no solo mediante 
una interpretación literal del texto del contrato, registrado en papel.
Palabras clave: relación legal, contra ejecución, suficiencia y adecuación 
de la contra ejecución, lealtad legal, concepto y composición del contrato, 
contrato no concluido.

Introduction: The concept of a contract is the main category of law of 
obligation, regulation of which is among the priorities of civil law. Legal 
systems may define a bilateral transaction differently, but the key idea is 
that it is an agreement between the parties aimed at establishing, modi-
fying and terminating private law rights and obligations. An agreement 
represents a reconciliation of the will and intentions of the parties, it is a 
subjective goal that has found external expression. The questions solved 
by the basic provisions of contract law, are directed on definition of inten-
tion of the parties (valid and supposed), presence of the coordinated will 
and conformity of intention and will expression. Assessment of will and its 
expression is essentially a perception of the legal system of the subjective 
element of legal relations.
English law has developed a set of techniques to analyze the parties’ atti-
tude to the transaction and their internal goals. The foundation of this sys-
tem is the notion of a legal relationship, since the first thing to be assessed 
is the subjects’ intention to create a legal relationship, which includes the 
conditions for the emergence of a legal obligation, a reasonable expecta-
tion of the parties regarding the actions of the counterparty and the under-
standing that failure to comply with the agreed conditions may be appealed 
in court and the contract will be enforced. The necessity of the primary 
analysis is based on the principle of contract freedom existing in English 
law, when the category and type of legal relations become secondary to the 
very fact of existence of the parties’ readiness to bind themselves to legally 
binding relations.
The question that arises before judicial bodies in the analysis of the inten-
tion to create a legal relationship is caused by the fact that the subjective 
component, as opposed to the will expressed in a certain external form, is 
not subject to unambiguous interpretation.  The situation is complicated 
when one of the parties denies the existence of the purpose to enter into 
legal relationship. The absence of a mandatory written form for most con-
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tractual models has led to the formation of a set of techniques and methods 
of qualification of the behavior of subjects, reflected in the doctrine of 
counter execution. The fact of committing acts aimed at the performance 
of the obligation confirms, at least, the existence of the intention to create 
a legal relationship with the other party. The doctrine of counter satisfac-
tion proceeds from the assessment of sufficiency of what is provided in 
return. A significant role here is played by the subjective assessment of 
sufficiency - whether the fulfillment was of a specific material value for 
the participant of legal relations. The priority of subjective perception of 
sufficiency is based on the fact that satisfaction must not be adequate, i.e. 
the court must establish that the counter satisfaction had a material value, 
but does not determine whether it is equivalent in monetary terms to what 
is presented as counter satisfaction. The method of benefit or harm is used 
to assess this criterion when actions taken as a counterclaim bring direct 
or indirect benefit or help to avoid the occurrence of loss or harm. This ap-
proach is closely linked to the impossibility of determining accurately the 
actual value of the counter performance, especially when what is provided 
by the other party has a material value only for the party to the contract. 
The case of Chappell & Co v Nestle (1960) AC87 is an example where the 
very fact of the minimum tangible value can be considered by the court as 
sufficient. This dispute arose in connection with a special offer from Nes-
tle, in which the company promised anyone who brought three wrappers of 
their chocolate the opportunity to buy a Rockin’Shoes record at a special 
price. Despite the low material value of the chocolate wrappers, the courts 
concluded that there was a counter execution and therefore a legally bind-
ing relationship between the parties.
Opponents of a subjective approach to assessment of counter satisfaction 
suggest that fair qualification of contractual relations is impossible without 
determination of some economic assessment or value, even if the execu-
tion price cannot be quantified accurately. The lack of such an assessment, 
according to Professor Treitel, leads to contradictory court decisions: in 
Cook v Wright , the courts found counter-execution despite the absence of 
any benefit for the person receiving the promise, in another Foakes v Beer  
case the court ignored the actual benefit received by the debtor and con-
cluded that there was no counter-execution. The appellate court’s decision 
in the Williams v Roffey Bros & Nicholls  case emphasized the need to 
determine the debtor’s “real benefit” rather than the legal benefit. Despite 
the importance of this decision, it did not affect the doctrine of counter 
execution and the basic approach remains a subjective interpretation of 
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the benefit.
One more peculiarity of the assessment of sufficiency of counter satisfac-
tion is connected with the subjective composition of the legal relationship. 
How to determine the material value of a promise, where there is a natural 
affection due to the existence of kinship relations.  So back in 1853 a de-
cision was made in the White v Bluett  case (1853), where the father lent 
his son a certain amount of money. After his father’s death, Mr White, the 
executor of the will, went to court to collect the debt. The son refused to re-
pay the debt on the grounds that the father had allowed his son not to repay 
the money unless he appealed against the will. As a result, the court did not 
qualify the promise as a counter-implementation and considered that the 
father had not undertaken any obligation not to try to repay his son’s debt, 
as not to challenge the father’s right to dispose of his property is a normal 
behavior of the son by virtue of the existing kinship relationships and has 
no material value to the parents. A similar issue in the establishment of
 Cook v Wright (1861) 1B&S 559 https://h2o.law.harvard.edu/cases/2433 
  Foakes v Beer (1884) 9 App Cas 605 https://h2o.law.harvard.edu/cases/2320 
  Williams v Roffey Bros & Nicholls (1989) EWCA Civ 5 http://www.bailii.org/ew/cases/
EWCA/Civ/1989/5.html 
  White v Bluett (1853) 23LJ Ex36

counter execution in the relationship between relatives was in Hamer v 
Sidway  (1891), where the uncle promised to pay his nephew $5,000 if he 
quit drinking liquor, smoking tobacco, playing cards or billiards for money 
until his nephew turns 21. However, in this case, the renunciation of these 
activities was seen as a counter execution because the nephew had the 
right to do so, so he accepted the terms of the Uncle’s promise and took 
action to fulfill it, thus creating a legally binding legal bond. Here it is also 
impossible to reveal the material benefit for the uncle, except for some 
material satisfaction, that the nephew leads a right way of life.
An analysis of the various decisions of the English courts makes it possible 
to determine which actions of the parties can be considered as a proper 
counter execution. A separate category is the promise not to file a claim 
to enforce a valid claim. The courts appreciate this “legal loyalty”, but 
the question that inevitably comes up when deciding is whether the claim 
itself is valid and enforceable. In Cook v Wright (1861)  , for example, the 
complainants considered that the defendant was subject to the requirement 
of a regulation under which he was obliged to reimburse the costs of their 
work on the street adjacent to the house in which the defendant lived. After 
the plaintiffs had promised to sue him, the defendant agreed to pay a lower 
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amount, which was approved by the plaintiffs. When the defendant found 
that it was not covered by the law, it refused to make the payment on the 
grounds that its promise had no counter execution because the plaintiff 
could not offer anything in return. However, the Court considered that, de-
spite the absence of a legal obligation in principle, the defendant believed 
in its existence and understood the negative consequences in the event of 
its enforcement, so that what the plaintiffs had offered him in return at the 
time the legal relationship arose was of clear value to him.
The opposing decision was taken in the case of Wade v Simeon (1846)  , 
where the party was aware in advance that the requirement whose waiver 
was proposed by the party as a counter obligation was invalid. The general 
approach taken with regard to the qualification of claims, in that a claim, 
whose invalidity is known at the time the alleged legal relationship arises, 
cannot be considered a proper counter satisfaction.
The criteria of counter satisfaction is also a time limit: execution must be 
granted at the same time as the contract is concluded, what is given before 
the contract or a promise of execution that may not be considered counter 
execution in the future. This approach is based on several court decisions. 
In Roscorla v Thomas (1842)  , the plaintiff bought a horse from the de-
fendant, after which the defendant reported that the horse was healthy and 
calm, which was not true. However, the defendant was not required to 
respond to its promise because it had been

 Hamer v Sidway (1891) 27 NE 256 http://madisonian.net/downloads/contracts/hamer.pdf
  Cook v Wright (1861) 1 B & S 359 https://h2o.law.harvard.edu/cases/2433 
  Wade v Simeon (1846) 2 CB 548 
  Roscorla v Thomas (1842) EWHC QB J74 http://www.bailii.org/ew/cases/EWHC/1842/J74.html

made after the sale and its qualification as separate from the contract 
showed that it was not counter satisfactory.
The said judgments formed the general principles of the counter-execution 
doctrine, exceptions to which were possible due to peremptory legal re-
quirements and in clear contradiction to the right to justice.
So, the principle of freedom of contract in English law implies first of 
all the establishment of the fact of legal relationship, which is impossible 
without evaluation of the intention to enter into legal relationship on the 
one hand and on the other hand to grant counter execution. Since English 
law has clear rules for assessing the subjective component, based, among 
other things, on the qualification of the parties’ conduct, the problem of at-
tributing the contract to a certain model is relegated to the background for 
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the judicial system. If the conduct of the parties indicates the conclusion 
of a contract unknown to the legal system, the courts will make a decision 
based on the intentions of the parties and any proven circumstances of the 
case.
The continental system of law is built on other principles of contract law. 
The legal regulation of civil turnover creates an extensive structure of con-
tractual models with which commercial activity is carried out. The freedom 
of contract is declared, but it will always be subject to mandatory legal re-
quirements . So legal systems that prefer to formalize the intentions of the 
parties proceed from the need to define the type, condition and content of 
each contract model, which is the main purpose of regulation. Non-com-
pliance of a transaction with a contract as defined in the law may lead to 
various negative consequences, including recognition of the contract as 
null and void. This approach greatly simplifies the work of the judiciary, 
as it qualifies actions within a certain regulatory framework, but does not 
allow for the actual intention of the parties to be taken into account.
The procedure for concluding a contract has become important for un-
derstanding the legal relationship in the countries of the continental legal 
system, since it is from this point onwards that the relationship between 
the parties moves into the legal plane. The Civil Code of the Russian Fed-
eration contains a controversial approach to the procedure of concluding 
a contract. On the one hand, to conclude a contract requires the expressed 
will of two or more parties (Art. 154 Civil Code). In this case, the will of 
the parties becomes the key criterion for assessing the fact of legal rela-
tionship. The will is a subjective factor, which is most similar to under-
standing the intentions of the parties in English law. However, while the 
arsenal of the common law jurisdictions has a well-established mechanism 
for evaluating the subjective

 See, paragraph 1 of article 422 of the Civil Code of the Russian Federation part 1 30.11.1994 № 51-FZ 
http://www.consultant.ru/document/cons_doc_LAW_5142/

element, in Russia the definition of the parties’ will is the object of doctri-
nal research , which has not received much practical application.  On the 
other hand, in accordance with Art 432 of the Civil Code of the Russian 
Federation, a contract is considered to be concluded if the parties have 
reached an agreement on all essential terms of the contract, which are 
named in the legal acts as essential or necessary for the contract of this 
type. Here the code deviates from clarification of will of the parties and 
inclines to establishment of conformity of parameters of the transaction to 
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the conditions defined in the law.
So, the parties are free only to choose a certain type of contract, and vi-
olation of the legal requirements in terms of the agreed terms may lead 
to the denial of the very fact of the legal relationship. This has laid the 
foundation for such legal phenomenon as recognition of the contract as not 
concluded - despite the fact that the existence of the contract concluded in 
written form presupposes the existence of a legal relationship and does not 
require additional proof, such a contract may be recognized by the court 
as not concluded and, consequently, as not existing from the legal point of 
view. So, the information letter of the Presidium of the Supreme Arbitra-
tion Court of the Russian Federation No. 165 dated February 25, 2014  , 
provides for the possibility of declaring a contract as a non-concluded one 
if the parties have not reached an agreement on all essential terms of the 
contract. As a result, an unsettled contract may not be recognized as null 
and void because it not only does not produce the consequences to which 
it is directed, but is absent actually and does not create any consequenc-
es, both in the present and in the future. At the same time, the limitation 
period, as specified in Clause 5 of the Information Letter, begins from the 
moment when the Party learns that its right has been violated. This means 
that after the conclusion of the contract, the Parties have started to execute 
the contract when, as a result, the contract was recognized as not conclud-
ed, the obligations have already been executed or, were in the process of 
execution. A situation arises when certain legal consequences of an uncon-
cluded contract exist due to one of the parties’ ignorance of the absence 
of a contractual relationship. These issues have appeared in the presence 
of a signed contract between the parties in writing, i.e. the court proceeds 
from the priority of determining the type of contract over the very fact of 
the existence of legal relationship: if the conditions of the contract do not 
coincide with the conditions established by the Civil Code, it is easier for 
the court to recognize

 See Novitsky I.B. Dealings. The statute of limitations. M. Gosuryzdat, 1954; Rabinovich N.V. Inva-
lidity of transactions and its consequences. L. Publishing house of the Leningrad University, 1960; 
Shakhmatov V.P. Dealingss made with a purpose contrary to the interests of the state and society / V.P. 
Shakhmatov; V. Fyodorov. - Tomsk: Tomsk University Publishing House, 1966.
  Information letter of the Presidium of the Supreme Arbitration Court of the Russian Federation No. 
165 dated February 25, 2014 “Review of judicial practice in disputes related to the recognition of con-
tracts as non-concluded” http://www.arbitr.ru/as/pract/vas_info_letter/105226.html

that the contract does not exist in principle than to try to resolve the dispute 
on the basis of the substance of the legal relationship.
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Since this approach minimizes both the freedom of the contract and the 
evaluation of the parties’ intentions, giving the work of the court an exclu-
sively comparative character, the Supreme Arbitration Court of the Russian 
Federation is trying to make reservations in the above information letter. In 
the first case we are talking about the terms of services, so in accordance 
with Art. 708 of the Civil Code essential condition for the performance of 
the contract are terms, but being essential, they are not irreplaceable - here 
the court proceeds from the possibility of applying the general provisions 
of contracts. The following reservation applies to a contract not concluded 
in writing, but performed by the two parties through the implementation of 
actual actions. The court thus concludes that if the works have been per-
formed before all the essential terms and conditions of the contract have 
been agreed upon, but have been handed over by the contractor and accept-
ed by the customer, the contract provision applies to the relations between 
the parties (clause 7 of the Letter of Information). 
The main conclusion, which logically follows from the information let-
ter, is connected with the fact that creating a new legal phenomenon in 
the form of an unconcluded contract, not having a normative fixation, the 
judicial bodies could not decide on the way they would go - to assess the 
real intention of the parties and be guided by it or to approach the question 
formally - to assess the compliance of the contractual model with the pro-
visions of the law and not to go deep into the study of other circumstances.
           In 2015, Article 432 of the Civil Code of the Russian Federation 
is amended to reflect the fact that one of the objectives of changing this 
article was the fixation of an unconcluded contract as a legal category, 
the legislator did not give him a definition, but pointed to cases where the 
recognition of the contract as an uninhabited person is impossible and, 
more importantly, the wording of the exception - such a reason for refusal 
to recognize the contract as an unconcluded, person was a violation of the 
principle of good faith. In the same year, when Article 432 of the Civil 
Code of the Russian Federation was amended, the Plenum of the Supreme 
Court of the Russian Federation adopted Resolution No. 25 “On Applica-
tion by the Courts of Certain Provisions of Section 1 of Part One of the 
Civil Code of the Russian Federation” , which states that when assessing 
the actions of the parties as bona fide or dishonest, one should proceed 
from the conduct of the parties, which should take into account the rights 
and interests of the other party and assist it. Returning to an unconcluded 
contract, application of the principle of good faith indicates the priority of 
evaluation of the subjective
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 Resolution of the Plenum of the Supreme Court of the Russian Federation of 23.06.2015 No 25 “On 
application by the courts of certain provisions of section 1 of part one of the Civil Code of the Russian 
Federation”.

factor over the formal approach, because despite the existence of uncoor-
dinated conditions that make the contract unconcluded, the conduct of the 
parties may indicate the opposite, and in this situation the court proceeds 
from the actual intention of the parties.
Summing up, it should be noted that the refusal of the analysis of the sub-
jective component of the legal relationship does not allow establishing a 
real goal and achieving the desired result by the participants of business 
activities. Nevertheless, if the questions of assessment of will and expres-
sion of will remain only in the plane of judicial discretion, it also will not 
contribute to the creation of stable rules of economic activity. In order for 
the legal regulation to carry out its direct function, it is necessary to form 
and consolidate understandable mechanisms of qualification of the parties’ 
behavior, not only the text of the contract, fixed on paper.
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