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Abstract

In modern conditions of development of public relations,

@ the creation of objects of intellectual property rights by artificial

intelligence is becoming more widespread. With this in mind,

it is important to analyse the international legal experience

of regulating the use of artificial intelligence as the author of intellectual

property, to further borrow it for domestic laws, as well as to pay attention

to problematic aspects of such regulation and make proposals to resolve

inconsistencies. The study clarifies the international legal regulation of

intellectual property rights created by artificial intelligence, as well as

analyses the problematic issues of regulation of artificial intelligence

by international law and the features of such regulation in Ukraine and

presents positions on the development of artificial intelligence systems and
prospects, as well as the prospects for its impact on world society.
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Objetos de los derechos de propiedad intelectual
creados por inteligencia artificial: regulacion legal
internacional

Resumen

En las condiciones modernas de desarrollo exponencial de las relaciones
publicas, la creacién de objetos de derechos de propiedad intelectual
mediante inteligencia artificial se estd generalizando. Teniendo esto en
cuenta, la presente investigaciéon analiza la experiencia legal internacional
de regular el uso de la inteligencia artificial como sujeto autor de la
propiedad intelectual, para tomarla como referencia para las leyes de
Ucrania. Ademas, interesé prestar atencion a los aspectos problematicos
de dicha regulacién, y hacer algunas propuestas para resolver sus
inconsistencias. En lo metodoldgico se hizo uso del anélisis documental.
Se concluye que los derechos sobre obras creadas artificialmente pueden
reconocerse por el propietario del programa informatico (generalmente
grandes corporaciones), sus desarrolladores o usuarios. Es decir, la cuestion
principal no es el reconocimiento de la autoria de la inteligencia artificial,
sino la definicion legal de la persona que sera propietaria de los derechos
de propiedad del objeto creado por el programa con capacidades creativa
auténoma (ya que el componente financiero juega un papel importante en
el avance de la investigacion en esta area).

Palabras clave: inteligencia artificial; objetos de derecho de propiedad
intelectual; regulacion legal internacional; robdtica;
Convenio de Berna.

Introduction

The rapid development of scientific progress has created all the
conditions for the transition of technology to the category of tools, with
which the creation of new intellectual property (IP) objects becomes
possible, and, in some cases, to the category of tools capable of creating
objects of intellectual property regulation without human intervention.

Intellectual property legislation was not prepared for such challenges,
and, therefore, questions arose as to whether intellectual property objects,
created by artificial intelligence (AI), can be protected by intellectual
property laws. And another question is how to reform intellectual property
legislation so that this kind of relations can be properly regulated, and the
balance of private and public interests is maintained.

Today, the world community is discussing the objects of intellectual
property rights created by artificial intelligence. Thus, the British start-up
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Jukedeck has developed artificial intelligence, which is able to write music.
In 2016, the world saw the project “The Next Rembrandt” — a portrait
created by a computer based on the analysis of 346 paintings by the artist.

But despite the creation of intellectual property objects by artificial
intelligence, there is no proper legal regulation of such objects in domestic
legislation in many countries. International norms provide guidelines
governing the use of artificial intelligence in the creation of intellectual
property rights and are even prepared to recognize a computer program
as an artist. Therefore, given the growing number of intellectual property
objects created by artificial intelligence, it is important to analyse the
legislation governing this issue.

The purpose of the work is to analyse the international legal regulation
of intellectual property rights created by artificial intelligence. Moreover,
the object of research is the international legal regulation of intellectual
property rights created by artificial intelligence. Finally, the subject of the
study is the social relations that arise in the international legal regulation of
intellectual property rights created by artificial intelligence.

1. Analysis of recent research

Legal regulation of the use of artificial intelligence is of interest to many
researchers, so in order to study the doctrine on intellectual property
objects created by artificial intelligence the works of the following authors
were analysed: Volina (2018), Vasilieva (2019), Karchevsky (2020),
Krivetsky (2020), Lavrenova and Abramovich (2019), Milonenko (2018),
Militsyna (2019), Pozova (2017), Svitlichny (2016), Semkiv and Shandra
(2015), Harina (2019). All the works analysed below, in one way or another,
influenced the formation of this article and the argumentation of the
statements made by the authors at the end of the study.

Thus, Volina (2018) in her work entitled “It is difficult to be a robot” came
to the conclusion that now in most countries (for example, UK, New Zealand,
India, Hong Kong) are quite skeptical about the recognition of the work as the
author of the work. Besides, Vasilieva (2019) studied copyright protection
for artificial intelligence. Thus, as a result of the study, she concluded that
the author of works (given the general world practice), created by artificial
intelligence is still a man, not a program. Moreover, Karchevsky (2020)
drew attention to the main problems of legal regulation of the responsibility
of artificial intelligence. He focused on a promising problem related to the
emergence of the rights and obligations of robots. Also, the issue of “mixed
justice” (“justice of artificial intelligence”) was studied, which will solve the
issue of threat to humans from artificial intelligence. Further, Krivetsky
(2020) analyzed the problems of legal regulation of artificial intelligence
in Ukraine. The scholar raised the question of the need for the legislator to
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determine the path of development of the legal framework for regulating
issues related to the use of artificial intelligence: whether to recognize it as
a subject that has rights and responsibilities or not

In addition, Lavrenova and Abramovich (2019) in their work asked an
important question: “Are the object of intellectual property rights works
created exclusively by artificial intelligence without human intervention?”
And according to the results of their research of international experience
(legislation, doctrine, and judicial practice), the authors ware favoured to
conclude that works created by artificial intelligence are not the object of
intellectual property rights.

In the study Milonenko (2018), the prospects of recognizing artificial
intelligence as a subject of international law are analyzed. The researcher
identifies several approaches to defining the range of subjects of
international law and notes that until the middle of the twentieth century
there was a “classical” concept, according to which only states were subjects
of international law, and the modern doctrine of international law expands
the composition of the subjects of international law, gives a detailed
division. Besides, the author notes that at the moment it is advisable to
recognize artificial intelligence systems as special subjects of international
law because the level of interaction of intelligent machines with humans
already needs regulation.

Militsyna (2019) compared the legal regulation of objects created
with the help of artificial intelligence and artificial intelligence directly in
Ukraine and the United States. Thus, the researcher pointed out that the
question of the legal personality of artificial intelligence is on the agenda
and that there are theories that insist that artificial intelligence already
has manifestations of cognitive processes, so it has a consciousness that
is similar to humans. Also, the researcher analyses the views of various
scientists and notes that some of them believe that if you compare artificial
intelligence with legal entities, artificial intelligence should also acquire
legal personality. However, such theories have been sharply criticized and
cannot be called dominant in the United States, as objects created with
artificial intelligence and artificial intelligence directly remain unguarded
in the United States. In conclusion, the author assumes that in the United
States today, the author and the ability to create are identified with the
man. This, in turn, is a reason to deny protection to objects created with
artificial intelligence and artificial intelligence directly. Exceptions are cases
where artificial intelligence remains a means. In this case, the author will
be the person who used this technology. Given the existing proposals for
improving copyright for such objects, we can say that the dominant trend is
to maintain the anthropocentrism of copyright.

Finally, Pozova (2017) clarified the prospects of legal regulation of
artificial intelligence under EU law. Thus, the author found that although
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European Parliament resolutions are not legally binding and do not
enshrine any rights or obligations but are a kind of beacons that show
those areas that require legislative regulation at the European level. Union,
and determining the prospects for such regulation. The researcher also
emphasized that the introduction of legal regulation of relations in the
field of robotics in connection with the creation, circulation, use of robots
is necessary, and the development of certain European legal standards for
robotics and artificial intelligence will promote the development of the
industry and ensure respect for human rights in the formation of new social
relations with the participation of autonomous devices.

Thus, the analysis of the above literature shows that the study of artificial
intelligence is a topical issue among scholars, but a comprehensive study
of international legal regulation of intellectual property rights created by
artificial intelligence has not been conducted. Therefore, there is an urgent
need to conduct research on the international legal regulation of intellectual
property rights created by artificial intelligence with the aim to create a
proposition for the improvement of domestic legislation.

2. Methodology

The authors used different methods to study the international legal
regulation of intellectual property objects created by artificial intelligence,
such as the historical method; analytical method; method of analysis of legal
documents, articles, and monographs; methods of classification; method of
generalization; comparison; synthesis; as well as modelling.

Thus, firstly, the historical method allowed us to analyse the evolution of
the international legislation governing the use of artificial intelligence and
intellectual property in different time periods and in different historical
conditions.

Secondly, the analytical method made it possible to consider in detail
the regulations of both international and national legislation on AI and IP
and to identify their main ideas, provisions, guidelines for development.

What is more, the method of analysis of legal documents, articles, and
monographs was used in the study of legislation and scientific works of
scholars on the research topic. Thanks to this method, it was possible to
comprehensively study the work of many scholars and identify the main
principles of regulation of artificial intelligence in different countries (legal
systems).

The generalization method allowed to combine the general provisions
on the use of artificial intelligence and regulation of intellectual property
objects (taking into account the existing international legal acts regulating
these issues). For example, the provisions of the Berne Convention (1886)
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have generalized the provisions on the guidelines governing the creation
of intellectual property objects; the Civil Code of Ukraine (2003) allowed
to analyse and generalize how the objects of intellectual property rights
created by artificial intelligence in Ukraine are regulated; the provisions of
the legislation of various European countries made it possible to understand
the approach to regulating the creation of objects by artificial intelligence
in Europe.

The method of comparison allowed us to compare the regulation of
intellectual property objects created by artificial intelligence in different
countries. This helped for a comprehensive study, namely: to see the
differences in legal regulation, to identify legal gaps, and to investigate how
the problematic issues can be resolved in different countries.

Furthermore, the method of synthesis was used to study certain
regulations governing relations in the field of intellectual property and
the use of artificial intelligence in the creation of works, programs,
compositions, etc. in order to form coherent vectors of development and
improve such regulations.

Finally, the use of the modelling method allowed to model how to further
develop relations in the field of legal regulation of intellectual property
objects created by artificial intelligence and how it is necessary to reform
the domestic legislation so that it can be in harmony with international law
and meets the requirements of time and social development.

When writing the article, much attention was paid to international and
domestic law. The following legislation on the topic was analysed:

«  Berne Convention for the Protection of Literary and Artistic Works,
approved by the World Intellectual Property Organization (1886).

e European Parliament resolution of 16 February 2017 with
recommendations to the Commission on Civil Law Rules on
Robotics (2015/2103(INL).

«  Directive No 2001/29/EU of the European Parliament and of the
Council of 22 May 2001.

«  Copyright, Designs, and Patents Act of 1988.

o The judgment of the United Nations International Court of Justice
(ICJ) in the case of Nottebohm (Liechtenstein v. Guatemala) of 1955.

e Universal Copyright Convention of 1952.

« Agreement on Trade-Related Aspects of Intellectual Property Rights
(TRIPS Agreement) of 1995.

o The Constitution of Ukraine of 1996.
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«  Civil Code of Ukraine of 2003.

o Law of Ukraine “On Ukraine’s accession to the Berne Convention
for the Protection of Literary and Artistic Works” (1995), and;

« Law of Ukraine “On Copyright and Related Rights” (1994).

3. Presentation of key research findings

3.1. Provisions of international legislation on the regulation
of the creation and use of the objects of IP created by AI

Thus, first of all, it is necessary to analyse the provisions of international
legal regulation of the creation, use of intellectual property rights, and
the use of artificial intelligence products. Thus, concerning international
legal regulation, the guidelines of intellectual property law are contained
in the Berne Convention (1886). The Berne Convention became the
first multilateral international copyright treaty. It establishes uniform
minimum rights for intellectual property. The principles of the Berne
Convention form the basis of the Universal Copyright Convention (1952),
reaffirmed and extended in the Agreement on Trade-Related Aspects of
Intellectual Property Rights (TRIPS Agreement) (1995). According to the
Berne Convention and Universal Copyright Convention, the term “author”
can be understood as both individuals and legal entities under the national
legislation of the participating countries.

The development of robotics and artificial intelligence and related legal
and ethical issues led to the adoption by the European Parliament of the
Resolution of February 16, 2017 with proposals to the European Commission
on civil law on robotics. The Resolution emphasizes the need to address the
issue of civil liability for damage caused by robots at the European level
to ensure equal efficiency, transparency, and consistency in addressing
this issue in the EU member states. Besides, the resolution is based on
the fact that in the long run, the capabilities of artificial intelligence may
exceed human capabilities, so they will be able to enter into contractual
relationships, choose contractors, discuss the terms of contracts, enter into
and execute them. What is more, the Resolution also focuses on safety and
liability issues related to the operation of robots. In particular, it is envisaged
that drivers of autonomous vehicles should be able to take control of the car
as quickly as possible when needed. Thus, at this stage of the study, it would
be logical to say that works created exclusively by artificial intelligence can
be objects of intellectual property rights.

European Parliament Resolution 2015/2013 (INL) of 16 February 2017,
which includes the Charter on Robotics, stipulates that robotics is subject
to the current system of legal regulation of intellectual property issues, to
intellectual property rights — a neutral approach from the standpoint of
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technology. In particular, legal protection of objects created by artificial
intelligence systems should be provided taking into account the neutral
legal personality, because behind the artificial intelligence systems, first of
all, there is a person.

In April 2019, the European Commission published a Directive on an
ethical approach to the development of artificial intelligence (draft) for
study by industry. The main provisions of the document are that artificial
intelligence should be created to support human subjectivity, and artificial
intelligence systems and the results of their activities should be “human-
centred, aimed entirely at serving humanity and the common good, to help
improve the conditions of human existence and freedom”.

In May 2019, the Organization for Economic Cooperation and
Development, which unites 36 economically developed countries, together
with six countries (and then in June 2019, the Ministers of Economy of the
G20 countries) defined the principles of dealing with artificial intelligence.
It was based on two principles:

« in order to increase trust in technology and realize its full potential,
it is necessary for a person to be at the centre of the use of artificial
intelligence.

« systems must be stable, secure, and reliable throughout the period
of their use, and must not carry any unacceptable risks.

From a legal point of view, the recommendations of the Organization
are not binding. However, they are designed to form a unified approach to
the interpretation of the criteria for the protection of the performance of
artificial intelligence in different jurisdictions.

Also noteworthy is the 1955 decision of the United Nations International
Court of Justice in Nottebohm (Liechtenstein v. Guatemala). This decision
was motivated by Part 1 of Article 15 of the Universal Declaration of
Human Rights of 1948, which clearly states that “everyone has the right
to a nationality”. Citizenship is recognized as an element not only of the
exclusive legal personality of individuals but also of artificial intelligence
systems. In view of the above, the question arises about the mandatory
international delictual capacity of artificial intelligence systems.

It is also important to note the interpretation of EU Directive 2001/29/
EU on certain aspects of copyright. It is stated that a computer program must
be protected if it is original in the sense that it is the author’s intellectual
work. This is justified by the fact that any literary and artistic works, or any
other intellectual works must be protected by copyright. This applies, in
particular, to databases.

On September 27, 2019, a discussion organized by WIPO on the impact of
artificial intelligence on the intellectual property took place. The discussion
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considered various issues related to the impact of artificial intelligence
on almost all processes related to the implementation of copyright. The
influence of Artificial Intelligence on patent law was also discussed, but we
are interested in the position on authorship. As a result of the discussion,
the participants came to the conclusion that the legislative process and
changes in legislation take a long time. Therefore, if necessary, the issue
of recognizing artificial intelligence as the author of the work may be left
to the discretion of the court. Moreover, participants agreed that with
the development of information technology, it is becoming increasingly
difficult to determine who created a work: human or artificial intelligence
(Conversation on Intellectual Property (IP) and Artificial Intelligence (AI),
2019).

Additionally, the attention should be paid to the program called “Bot
Dylan” (2020), which has created a large number of musical works for
which no authorship has yet been established. The program used generated
a piece of music so that it is impossible to recognize who was the original
author. Moreover, this project also does not have copyright protection.

Thus, even at the supranational level, there are different positions on
the issue of recognizing artificial intelligence as the author of a work that
is protected by intellectual property rights. If we put the supranational
assets, listed above, in chronological order, we can reverse the tendency
to gradually expand the potential expansion of possible rights attached to
artificial intelligence.

In most cases, supranational regulations are of a recommendatory
nature. That is why there is a need to address the national level of regulation
of this issue in different countries. Why the next section of the article will
be devoted?

3.2. Regulation of the objects of intellectual property rights
created by artificial intelligence in foreign countries (national
level)

Let’s briefly consider how the objects of intellectual property rights
created with the help of artificial intelligence in foreign countries (at the
national level) are regulated.

Thus, in the United States, the Copyright Office will register an original
copyrighted work if it was created by human. This position is in line with
the law, which states that copyright protects only the object of intellectual
work, the foundations of which are the creative abilities of the mind. This
position is also supported by Australian legislators.

Meanwhile, the US legal doctrine also has positions on the recognition
of authorship by artificial intelligence. Hence, it is believed that artificial
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intelligence already has manifestations of cognitive processes, so it has a
consciousness that is similar to humans. Comparing artificial intelligence
with legal entities, some researchers believe that it is logical that artificial
intelligence should also acquire legal personality (Yanisky-Ravid, 2017). In
addition, artificial intelligence can create works under contract as a worker
(work for hire). In this case, the author of the work will be the employer
(Hristov, 2017).

In Japan, it was decided to start developing regulations to protect
copyright in creative products generated by artificial intelligence. This step
is taken to support companies working to create and implement innovations.

In the United Kingdom, the Copyright, Design and Patent Act (1988)
states that in the case of a computer-generated literary, dramatic, musical,
or artistic work, the author will be the person through whom the activities
necessary to create the work are carried out. The same provisions are
contained in the legislation of Hong Kong, South Africa, and New Zealand.
The position that the originality of work (according to the legislation of most
countries) is the result of the expression of the author’s personality opposes
the position on the recognition of artificial intelligence as the author of the
work. This criterion cannot yet be applied to artificial intelligence. Most
copyright laws require the awareness of the creation. A machine does
not have that conscience (Conversation on Intellectual Property (IP) and
Artificial Intelligence (AI), 2019).

In India, there is a basis for recognizing artificial intelligence as the
author of a work. If we consider the case law, the position of the Indian
courts is that creativity must be respected wherever it comes from, so
artificial intelligence has the right to acknowledge authorship. Even taking
into account the outdated norms of the law, the courts interpret these
norms broadly and skilfully apply them to information technology. Indian
courts note whether the creation of a work by artificial intelligence took
place under human supervision, or whether artificial intelligence created it
without human intervention. This is a key factor. Meanwhile, if we turn to
the legal framework and adhere only to the law, then currently the author
of the work can only be a person.

Thus, the analysis of international legal regulation of the objects of
intellectual property rights created by artificial intelligence shows that
despite the short period of creation of this objects by works and other
means of non-human origin, states (including international organizations
legislate the regulation of such objects) taking into account the specifics of
such objects and the legal traditions of the states themselves.
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3.3. Domestic (Ukrainian) regulation of intellectual property
issues

Article 41 of the Constitution of Ukraine (1996) stipulates that everyone
has the right to own, use, and dispose of the results of their intellectual and
creative activity.

According to Art. 420 of the Civil Code of Ukraine (2003), the objects
of intellectual property rights include literary and artistic works; computer
programs; data compilation (database); implementation; phonograms,
videograms, broadcasts (programs) of broadcasting organizations;
scientific discoveries; inventions, utility models, industrial designs; layout
(topography) of integrated circuits; innovation proposals; plant varieties,
animal breeds; commercial (brand) names, trademarks (signs for goods
and services), geographical indications; trade secrets.

Objects of copyright in accordance with the Law of Ukraine “On Copyright
and Related Rights” (1994: article 5) areworksin the field of science, literature
and art, namely: literary works of fiction, journalism, scientific, technical or
other nature (books, brochures, articles, etc.); speeches, lectures, and other
oral works; computer programs; databases; musical works with text and
without; dramatic, musical-dramatic works, pantomimes, choreographic,
and other works created for stage performance and their staging; audio-
visual works; works of fine art; works of architecture, urban planning and
landscape art; photographic works, including works made in a manner
similar to photography; works of applied art, including works of decorative
weaving, ceramics, carving, foundry, art glass, jewellery, etc.; illustrations,
maps, plans, drawings, sketches, plastic works relating to geography,
geology, topography, engineering, architecture and other areas of activity;
stage adaptations of the works, and arrangements of folklore suitable for
stage performance; derivative works; collections of works, collections
of folklore, encyclopaedias and anthologies, collections of ordinary data,
other compiled works, provided that they are the result of creative work on
the selection, coordination or arrangement of content without infringing
copyright on the works included in them as part; texts of translations for
dubbing, sounding, subtitling in Ukrainian and other languages of foreign
audio-visual works; other works.

The subjects of intellectual property rights are the creator (creators)
of the object of intellectual property rights (author, performer, inventor,
etc.) and other persons who own personal non-property and (or) property
intellectual property rights (Civil Code of Ukraine, 2003: article 318).

That is, in Ukrainian law, the subject of intellectual property rights is
the creator and other persons. It is stated that the creator is exclusively an
individual. Legal entities under civil law cannot be creators, but they can
become the primary subjects of intellectual property rights by law. Thus,
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artificial intelligence under Ukrainian law cannot be a subject of intellectual
property rights, and there is no legislative regulation on the issue of
intellectual property rights created by artificial intelligence.

Conclusions

As a result of the study of international legal regulation of objects of
intellectual property rights created by artificial intelligence, we came to the
following conclusions:

1. In the international community, the majority holds that rights to
artificially created works can recognize by the owner of the computer
program (usually large corporations), its developers, or users. That
is, the main issue is not the recognition of authorship of artificial
intelligence, but the legal definition of the person who will own the
property rights to the object created by the program (as the financial
component plays an important role in advancing further research in
this area).

2. In the case of defending the position on which artificial intelligence
(robot) can be recognized as a subject of intellectual property rights,
it should be borne in mind that artificial intelligence operates
according to an algorithm and often generates new works as a result
of processing and analysis of existing ones. In this case, to provide
a work of legal protection, it is necessary to establish the criteria of
originality in the newly created work.

3. At present, there are developments in the regulation of international
law of objects of intellectual property rights created by artificial
intelligence. However, such developments are not applied by states
dueto conflicts and non-recognition by many foreign states of the legal
personality of artificial intelligence, which leads to inconsistencies
and lack of a unified approach to the recognition or non-recognition
of artificial intelligence as a legal entity.

4. Ukrainian legislation does not set the legal basis for the use of
works created without human participation. Thus, the legislation
of our state does not yet give grounds to recognize the authorship
of intellectual property by artificial intelligence. However, given
the discussion in the international arena of the status of robots,
including the possibility of recognizing them as “electronic persons”,
this situation may change in the near future.

Therefore, the research topic requires further research, namely a
detailed analysis of bills and theoretical developments and doctrines on
consolidating artificial intelligence at the legislative level and giving it legal
personality, as well as litigation on the recognition of artificial intelligence
as a subject of intellectual property rights.
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